In recent years, the federal government ' 
INTRODUCTION
A vast body of administrative law scholarship assumes that regulations are relatively sticky. Agency officials and staff members cling to the issues deemed to be highest priority and zealously guard their regulatory turf and the scarce resources associated with it.' A growing subset of the literature focuses on regulatory adaptation and dynamism, recognizing that too often there is not enough flexibility for the regulatory modifications needed to address changing issues over time or to experiment with new regulatory approaches. certainty on the one hand, and the need for flexibility on the other.
Professors J.B. Ruhl and James Salzman have identified a powerful form of regulatory transition that threatens to upset the balance between certainty and flexibility-a transition that they define as "exit," meaning an agency's reduction or elimination of regulation in a particular sphere. 3 Their typology of various forms of exit offers useful strategies for many regulatory settings. Dramatic political shifts provide an especially stark reminder of the tension between regulatory certainty and flexibility. For example, in the environmental context, President Trump quickly announced an intent to withdraw from the international Paris Agreement on climate' and appointed a director of the Environmental Protection Agency with an avowed distaste for many environmental regulations.' Although similar sudden reforms have occurred in the past, 7 recent events such as these remind us of the need for better analytical tools to help regulators strike a balance between entrenchment and flexibility during times of political and policy disruption.
Few industries in the United States have experienced as much disruption over the past 50 years as the electric power sector. It should thus not be surprising that one of Ruhl and Salzman's many illustrations of exit comes from energy law; they describe the movement to competitive energy markets as a form of "adaptive exit."' This Article accepts the framework of their typology. But it also argues that the example of "exit" in energy requires further examination before it can produce useful lessons for regulatory exit generally. 8. Ruhl & Salzman, supra note 3, at 1321-22. 9. Consider that, where there is potential for either state or federal regulation, pure exit requires both state and federal regulators to exit (quadrant 1, below). Outside of this possibility, if the federal government retains regulatory power but the states fully exit, there would seem to be a strong possibility for unitary regulation, as may occur through federal preemption (quadrant Lessons from the energy sector suggest that often, "regulatory exit" is better characterized as a form of constrained exit that we call "hydraulic regulatory exchange." This exchange is a regulatory or policy change at a federal, state, or other governmental level in response to partial deregulation or other modifications of the regulatory status quo. We identify two distinct forms of exchange: first, intra-agency exchange, in which an agency augments certain deregulatory efforts with regulations aimed at other activities in order to meet its statutory duties, and second, intergovernmental exchange, in which governments at other levels respond to federal exit with regulations that emulate the federal exit response but sometimes differ from it, or that compete with the federal approach. Importantly, within this exchange of regulations or institutions, "exit" is rarely the reduction or elimination of regulation in a regulatory area. Rather, it involves a federal agency, state, or other institution changing its regulatory approach or opting out of one type of regulation, while simultaneously increasing regulation elsewhere in order to achieve a policy goal.
These types of exchange-in which only partial deregulation or even a net expansion of regulation occurs -result from two factors that constrain the classic exit case defined by Ruhl and Salzman. Federal statutes tend to create duties that agencies may not abandon through exit, thus sometimes requiring offsetting protective regulation. Additionally, these statutes sometimes divide authority in a particular regulatory area between federal and sub-federal institutions, thus making intergovernmental regulatory exchange likely. The Federal Power Act (FPA)-the enabling statute of the Federal Energy 2, below). Where states remain but the federal government exits, there is state regulation (quadrant 3, below). This Article argues that the Federal Power Act (FPA) largely operates in quadrant 4, containing those situations in which the federal and state governments both retain some regulatory authority-a relationship we generally describe as "cooperative federalism." This Article's use of cooperative federalism is distinct from the more narrowly defined use of the term, which refers to states implementing federal mandates under acts such as the Clean Air Act. This Article aims to provide an account of the dynamic interaction that occurs as the federal government moves toward exit in the cooperative federalism context-as a way of mediating exchange between the state and federal spheres, rather than forcing federal or state regulators to move into other quadrants. Regulatory Commission (FERC)-provides a classic example of both of these factors. FERC's primary duty under the FPA is to ensure that rates are "just and reasonable,""o thus facilitating intra-agency regulatory exchange and making full exit unlikely. Further, the FPA increases the likelihood of intergovernmental exchange if any federal exit occurs; it tasks FERC with regulating wholesale sales (power sales between two different utilities or between generators and utilities) and the transmission of wholesale electricity,n while it specifically reserves to the states authority over generation and retail electricity (sales from utilities directly to customers).' 2 FERC's efforts under the FPA to better serve consumers by enhancing competition in the electricity sector powerfully demonstrate both forms of exchange.
Beginning in the 1990s, FERC initiated a broad project to undo conventional delivery of electric power by vertically integrated utilities that operated as franchises free from competition and subject to regulated rates. 3 The "exit" that occurred in this case was exit from a particular type of regulation (traditional rate regulation). FERC decided that its duty of ensuring just and reasonable rates would be better achieved by encouraging competition in electricity generation, thus exiting the regulation of wholesale rates.
14 At the same time,
10. 16 U.S.C. § 824d(a) (2012). The phrase "just and reasonable" refers to both protecting consumers from excessive rates but also protecting utilities from exceedingly low rates that would prevent utilities from recovering the costs they incur in fulfilling obligations to customers. See Fed. Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944) (noting that to be just and reasonable, utility rates must involve "balancing of the investor and the consumer interests"); Bluefield Waterworks & Improvement Co. v. Pub. Serv. Comm'n of W. Va., 262 U.S. 679, 693 (1923) (noting that under the "just and reasonable" standard, the financial return to the utility under the rates it is allowed to charge "should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties").
11
. See 16 U.S.C. § 824(b) (indicating that "[tihe provisions of this subchapter shall apply to the transmission of electric energy in interstate commerce and to the sale of electric energy at wholesale in interstate commerce").
12. See id. (providing that the commission "shall not have jurisdiction ... over facilities used for the generation of electric energy or over facilities used in local distribution or only for the transmission of electric energy in intrastate commerce," as well as certain other transmission).
13. the Commission issues three final, interrelated rules designed to remove impediments to competition in the wholesale bulk power marketplace and to bring more efficient, lower cost power to the Nation's electricity consumers.").
14. See infra notes 15-16.
FERC enhanced regulation in the transmission area, forcing the opening up of transmission lines, which often served as bottlenecks preventing access to cheap wholesale generators." FERC's new approach removed the commission from detailed oversight of power supply investment decisions, enhanced the commission's role in regulating transmission, and created a competitive interstate energy market." During this transition, intergovernmental regulatory exchange also occurred, in part because FERC pressured states-which share authority with FERC under the FPA and regulate retail electricity markets-to deregulate or open up portions of these markets. When this regulatory restructuring took off in earnest, a significant number of states whose customers were saddled with high-cost and obsolete power generation assets followed FERC's restructuring lead. 18 But the state regulatory response tended to entrench distinct regulatory approaches-some of which emulated FERC's lead, and others of which differed substantially from it. In an example of a state emulating partial federal exit," California required utilities to acquire all of their power through a competitive marketplace but failed to implement adequate protections against 15. See Order No. 888, supra note 13, at 21,543 (concluding that its rule requiring enhanced access to transmission lines and associated approval of more competitive wholesale rates for generators that could show a lack of market power would "remedy undue discrimination in transmission services in interstate commerce and provide an orderly and fair transition to competitive bulk power markets").
16 17. Much of the pressure from FERC involved encouraging utilities within states-which tend to generate and transmit both wholesale and retail electric power-to hand over operational control of their transmission lines to regional entities called independent system operators or regional transmission organizations. These regional entities, once formed would run competitive wholesale markets for the electricity flowing through the lines and would generally allow both retail and wholesale electricity customers to access more generators because these generators would have broader geographic options for transmission and selling electricity. gaming of the system, leading to unusually high wholesale (and retail) electricity prices. 20 Additionally, as FERC has partially exited the sphere of electricity regulation, stakeholders have looked to regional, state, and local institutions to address important consumer protection, reliability, and environmental goals. 21 In this sense, the shifting demand for new forms of regulation expands and contracts as regulatory exit at the federal level changes. This has forced federal and state regulators to engage in an ongoing exchange of jurisdictional control, with FERC acknowledging state control of activities related to retail electricity sales and other activities while zealously protecting its jurisdictional authority over other areas. For example, with wholesale electricity competition already underway, FERC attempted to further encourage competition by permitting the "non-use" of electricity to be bid into markets in lieu of expensive generation during times of peak electricity demand; 22 in doing so, FERC allowed states to opt out or "veto" this federally created market by prohibiting retail users of electricity users from bidding their non-use into federal markets. Additionally, some states have maintained traditional regulation of their retail electricity sectors to control retail prices and prevent large fluctuations, in part out of a concern that problems similar to those seen in California could arise.23 This kind of exchange has been enabled by a statutory framework that was designed to fill regulatory gaps, and that expressly preserves a role for states.
24
The fact that exit is constrained by statutes and often causes regulatory responses at the federal level or at other levels of government -particularly under statutes colored by federalism undertones-calls for a broader understanding of even more complicated exit strategies than Ruhl and Salzman anticipated in their initial analysis of exit. A close look at the examples from the exit literature's typology reveals that pure regulatory exit may be more of a theory than a reality, and that what this Article describes as constrained exit in the form of regulatory exchange is a far more common and potentially feasible approach, at least in the energy sector. This Article argues that regulatory exit strategies need to anticipate and facilitate the two forms of hydraulic regulatory exchange we identify. Specifically, in planning for exit a federal agency needs to map out a vision for the future and also needs to ensure that it is able to preserve statutory obligations (typically through intra-agency regulatory exchange) and navigate complex, often unpredictable responses from other levels of government in the form of intergovernmental exchange. Proactive planning for hydraulic regulatory exchange is important to create more effective responses to regulatory gaps, to mediate conflicts among agencies with overlapping responsibilities in the regulatory area, and to ensure that agencies maintain statutory responsibilities when exiting a regulatory area. Hydraulic regulatory exchange not only responds to private stakeholders, who bargain between regulators, but can provide various forms of insurance against future regulatory change as well. As law and psychology would suggest, individual officials have an incentive to preserve at least part of their role even when pursuing certain forms of exit, 25 and where there is greater potential for jurisdictional overlap, we would expect regulators to hold on to the option to reverse exit. Regulated industries, too, will want to preserve options to undo exit where there is a threat of undetermined forms of new regulation in the future. 26 It is therefore important that exit strategies incorporate and facilitate exchange, with an aim toward striking a balance between certainty and flexibility.
In arguing for a nuanced definition of exit that includes regulatory exchange and proposing ways to better navigate this exchange, this Article highlights two aspects of exit that are sometimes absent from "pure exit" conversations: that regulators are nearly always constrained by statutes when exiting, and that other regulatory entities often fill spaces created by partial exit or make similar or conflicting regulatory changes within their own jurisdictional spheres.
Part I introduces conventional regulation of interstate energy markets. In Part II, the Article describes FERC's efforts to exit portions of the field of wholesale electricity regulation through restructuring and the constraints on exit created by the FPAconstraints that lead to intra-agency and intergovernmental exchange rather than classic exit. Part III then explores how competitive energy markets have opened up hydraulic forms of regulatory exchange as states work to address changing public needs, such as demands to address climate change. It analyzes FERC's allowance for state veto as one form of managing and proactively planning for hydraulic exchange. Part III also discusses the ongoing ambiguity surrounding state exit from interstate energy markets-a form of reactive exit that must be monitored to ensure that it does not entrench new forms of market power.
Part IV highlights how the need for regulatory exit strategies to address and facilitate exchange will increase with greater overlap of the missions of different regulatory institutions. This may produce greater demand for approaches to exit that manage hydraulic regulatory exchange, including efforts to give more of a voice to states or other institutions. However, we warn, these efforts must be approached carefully to avoid the creation of new dysfunctions.
I. TRADITIONAL REGULATION OF INTERSTATE ENERGY MARKETS
Upon first glance, FERC's regulatory and deregulatory strategies to expand competition in the electricity sector ("electricity restructuring") over the past three decades are a classic "exit" story, in that the commission in many respects attempted to extricate itself from regulatory intervention to encourage competition in the provision of electricity. FERC in many senses did not exit the regulatory sphere, however. Indeed, FERC had to issue new regulations to ensure that markets would, in fact, be competitive. Thus, the energy law story differs from the types of exit described within Professors Ruhl and Salzman's pathbreaking work on regulatory exit, 27 and, we argue, is 27. Ruhl & Salzman, supra note 3, at 1302 (defining exit in terms of reduced governmental intervention).
better categorized as regulatory exchange. The energy regulatory exchange story is also notable because Congress did not appear to intend for any form of exit in the energy enabling statutes, thus creating complications for FERC's exit strategies.
Congress enacted the FPA-the statute that creates broad federal authority over electricity generation and transmission-in response to concerns about a regulatory gap created by the Supreme Court in the Public Utilities Commission v. Attleboro Steam Company case. 28 In holding that states could not regulate wholesale rates charged by a utility in another state, the Court in Attleboro created a space that could not legally be filled through state action and that the federal government had not yet addressed. 29 Thus, Congress enacted the FPA to occupy this previously "unregulated" area. The FPA contains broad jurisdictional language mandating federal involvement in interstate electricity transactions. In its declaration of policy, Congress emphasized that federal regulation of interstate wholesale electricity sales was "necessary in the public interest." 3 0 And the substantive portions of the FPA extended federal authority to both the transmission and wholesale sale of interstate electricity.
3 1 At the same time, Congress expanded federal involvement in this area through other statutes in an effort to further protect the public from anticompetitive activity in the area of wholesale electricity. For example, the Public Utility Holding Company Act of 1935 (PUHCA) required many utilities to register with the Securities and Exchange Commission (SEC) and obtain SEC approval before issuing securities or acquiring other generators and power companies, among other measures.
32
In carrying out its FPA duties, FERC came to be heavily involved in the regulation of wholesale electricity sales and transmission. Any 28. Pub electric utility proposing to sell electricity wholesale had to first obtain FERC approval of the rate to be charged. For most of the twentieth century, this endeavor required a lengthy "cost-of-service" ratemaking proceeding in which FERC assessed the capital and operating costs for each utility (including the utility's need to provide returns to shareholders), establishing a just and reasonable rate based on this detailed information. 33 Similarly, each owner and operator of an electric transmission line over which FERC had jurisdiction had to obtain FERC approval of the rates to be charged for other utilities' use of the line and approval of the terms of service that would be offered to these utilities." Users of those transmission lines had to grapple with numerous rates if they sent electricity over lines owned by different utilities. 35 And under PUHCA, the SEC had to give the green light to most utility stock offerings and mergers, among other transactions.
36
Over time, it became increasingly apparent to Congress and FERC that guarding the "public interest"-that is, protecting electricity consumers from unreasonable rates and anticompetitive practices, and also preserving reasonable profits for utilities37-would require more than the oversight of rates and business transactions and might necessitate certain forms of exit to allow positive market forces to prevail." Utilities continued to exercise monopolistic power over electricity markets by favoring incumbent power plants over new entrants jealously guarding use of their own transmission lines-thus unlawful under section 9(a)(1) [of PUHCA] for registered public utility holding companies and their public utility (or non-utility) subsidiaries to acquire the securities or assets of another electric public utility without SEC approval").
37. See supra note 10 and accompanying text. 38. See Order No. 888, supra note 13, at 21,540-46 (noting rising prices of electricity produced under the old, fully-regulated system, in which FERC approved rates designed to allow utilities to recover the costs of investments such as expensive nuclear power plants, and noting the need to move to a more competitive model); id. at 21,550 (noting the agency's "traditional obligation to ensure that utilities have a fair opportunity to recover prudently incurred costs and that they maintain power supply reliability").
preventing competitors from accessing these utilities' wholesale customers-and refusing to build new transmission lines that would facilitate more competitor access.
3 9 In response to these and other practices, which were challenged by wholesale buyers, the Supreme Court made clear that electric utilities are not immune from antitrust law and from the competitive pressures associated with this law. 40 Congress, too, began to shift its focus from FPA-style regulatory intervention to statutes designed to protect consumers through enhanced competition in wholesale electricity. For example, Congress exempted certain utilities from PUHCA if these utilities could show that they were wholly in the business of generating electricity; 4 1 this had the effect of encouraging independent, competitive generators to enter the market, thus helping to lower prices. Congress also encouraged small generators to enter the market by requiring that utilities purchase power from these generators and pay them a particular rate for the power.
4 2 And Congress gave FERC the power to order a utility to grant competing utilities access to the utility's transmission lines in order to sell to a third-party buyer-a practice called wheeling. 43 Thus, although governmental involvement in the energy sphere continued, its aim was to enhance the power of markets and reduce the need for direct regulation of electricity rates.
FERC also began to expand its efforts to weaken utilities' anticompetitive powers. At first, FERC engaged in case-by-case efforts to encourage competition. For example, it accepted and increasingly granted applications for wholesale electricity sellers to sell power at market-based rates," meaning that FERC would no longer cap the 39. See id. at 21,547 (concluding that previous efforts to open up transmission were inadequate to address remaining "undue discrimination" in terms of transmission pricing and access and noting "the problem of the disparity in transmission service that utilities provided to third parties in comparison to their own uses of the transmission system"); id. at 21,546 (noting that "[tihe most likely route to market power in today's electric utility industry lies through ownership or control of transmission facilities").
40 price of electricity and would allow the seller to charge any price the market would bear, subject to FERC monitoring for potential market power problems.
4 5 FERC also used its congressionally granted power to issue individual wheeling orders." FERC quickly moved toward broad-based reform in an effort to harness competitive market powers, and this effort demonstrated how FERC's "exit" story was in fact dominated by regulatory exchangein this case, intra-agency exchange in the form of deregulating one regulatory sphere while enhancing regulation in another. When FERC issued a broad-based policy to allow most wholesale rates to be competitive rates-primarily contained within FERC Orders 697 and 816 4 7 -this extricated the commission from its formal case-by-case approval of rates. But FERC had first issued a sweeping regulatory directive in 1996 called FERC Order 888 that required universal wheeling, meaning that all utilities had to offer open access to their transmission lines (within practical limits).' Without this enhanced federal regulatory involvement in the transmission sector, efforts to deregulate rates and allow competitive forces to protect electricity consumers would have backfired because competitive generators of electricity would have lacked access to transmission lines, which are too expensive for many generators to build and operate themselves. Despite these ambitious efforts, the following Part discusses how FERC's vision for fostering competitive markets was not fully realized, in large measure due to the fact that FERC's strategy failed to fully anticipate private anticompetitive practices that would still harm consumers -practices that emerged in restructured markets at both the federal and state levels. Further, FERC's consumer (and utility) ( 45. Sellers still must submit individual applications for market-based rate approval, but FERC approves many of these requests and has streamlined applicants' procedures for proving that they lack market power-a prerequisite to obtaining this approval. [t] ransmitting utilities own the transportation system over which bulk power competition occurs and transmission service continues to be a natural monopoly").
protection missiono required any exit from conventional regulation to better balance these kinds of goals in its substantive regulatory approach.
II. REGULATORY EXCHANGE IN RESTRUCTURED ENERGY MARKETS
Viewed in isolation, certain aspects of FERC's electricity restructuring efforts-a combination of deregulation under Order 697 and 816, and enhanced regulation under Order 888-look like classic exit, and more specifically, "adaptive, transparent exit" which is a form that the commission did not design ex ante but later adopted as its strategy using clear standards."' But the "exit" involved here was an exit from traditionally regulated monopolistic electricity markets, not from FERC regulation. FERC's electricity restructuring was designed to facilitate a competitive electric power supply in order to reduce electricity prices for consumers while also ensuring that utilities could remain financially viable.
To accomplish this vision of competition, through Orders 697 and 816 FERC retroactively attempted to expand competition in the electricity sector and crafted standards for removing commission approval of most wholesale rates. 52 Specifically, in Order 697, FERC indicated that it would permit wholesale sellers of electricity to charge market rates after determining that these sellers lacked market power or had market power but had "mitigated it."
53 The commission also required, among other things, that the seller continue to file periodic reports so that FERC could monitor transactions over time and check for possible changes in market power, and the commission reserved the power to revoke a seller's authority to charge market-based rates. No. 1, 554 U.S. 527, 537-38 (2008) (describing FERC's ongoing authority over certain aspects of the rates, noting that before the commission authorizes market-based rates it analyzes "whether a market-based rate seller or any of its affiliates has market power in generation or transmission and, if so, whether such market power has been mitigated" and listing the analyses that FERC conducts when determining "whether market-based rates should be granted," including the question of whether the proposed "market-based rate seller or any of its affiliates has market power").
54. Order No. 697, supra note 44, at 39,906.
commission's analysis regarding sellers' market power." Importantly, however, FERC's deregulatory efforts with respect to wholesale rates were enabled largely by its enhanced regulatory effort under Order 888.56 Through a form of intra-agency exchange (deregulation in one area, and enhanced regulation in another), this order required all transmission line operators under FERC's jurisdiction to file tariffs with FERC that offered use of their transmission lines on an open-access, nondiscriminatory basis-a dramatic shift from previous practice. 57 FERC believed that when more utilities and generators had access to transmission lines, buyers would, in turn, have more choices, and electricity rates would decline as a result of enhanced competition."
States responded in various ways to this effort-mimicking certain aspects of rate deregulation at the state level 5 9 or entrenching traditional rate regulation.' FERC's effort to partially exit electricity regulation accordingly tells a far more nuanced story than traditional exit, and one that involves both intergovernmental and intra-agency exchange. The FPA mandates, or at minimum encourages, both types of exchange and therefore constrains what might otherwise be classic exit-an overall reduction or elimination of regulation within a regulatory field.
With respect to intergovernmental exchange, the FPA expressly reserves room for state regulation; the federal government regulates wholesale sales and transmission, and the states regulate retail transactions. 61 restructuring, and similar exit strategies also reveal another, more nuanced type of exit in the form of intra-agency exchange. Agencies wishing to exit a regulatory field in the classic sense-meaning they want to reduce or eliminate regulation within that field-often must retain or even enhance certain regulatory authority due to statutory constraints. In the case of FERC, the FPA constrains exit by requiring FERC to protect the public interest through federal regulation of wholesale electricity and transmission.
6 2
This Part describes the challenges that FERC faced with its electricity restructuring initiatives, including jurisdictional disputes and ambiguity with respect to the regulatory duties that FERC was required to retain under the FPA. These duties could have more effectively protected the public from the impacts of exit within a messy federalism area, where both states and the federal government largely abandoned certain regulation of electricity markets, leaving significant gaps that invited anticompetitive pricing in energy and harmed consumers.
A. The Challenges of Navigating Intergovernmental Exchange
Despite FERC's combined efforts to accomplish effective and efficient electricity restructuring, the commission failed to establish a comprehensive model for exit from federal regulation of the power supply; in endorsing a competitive power supply market, FERC failed to fully anticipate anticompetitive private behaviors. FERC's orders also did not fully address the potential for ongoing federalism tensions or define clearly how FERC would continue to exercise its federally mandated duties to prevent or respond to problems that arose as a result of exit, such as the exorbitant wholesale prices that emerged when California deregulated its generation market. (discussing the exorbitant rates that emerged in California and noting that " [t] he contracts between the parties included rates that were very high by historical standards").
[Vol. 67:1687 as a way of coordinating the transmission grid in competitive markets.' Through this system, utilities could opt into regional, organized power supply markets. 65 Importantly, many parts of the country still lack these regional organizations.
6 6 Subsequent FERC orders have mandated regional planning for transmission lines, 67 but it is not clear how much this planning will in fact open up transmission lines to enable truly regional, competitive electricity markets. Further, FERC's electricity restructuring initiative did not -and likely could not -address all of the difficulties that would subsequently arise in interpreting the line between permissible deregulation and FERC's ongoing regulatory duties.
In many respects, FERC's restructuring initiative was successful. Competition in generation flourished,' and electricity rates did decline in areas of the country where they had been the highest, in part due to the enhanced competition promoted by the order. 69 But several countervailing forces substantially tempered this success. A primary hurdle in the effort to protect consumers through the restructuring initiative was the strong yet rather vague dual federalist structure preserved by the FPA. Although Congress in the FPA carved out a relatively broad area of federal authority, it also definitively preserved 
U.S. DEP'T OF ENERGY, NATIONAL TRANSMISSION GRID STUDY xi (2002) (concluding
that the "U.S. transmission system facilitates wholesale electricity markets that lower consumers' electricity bills by nearly $13 billion annually").
state authority within the energy arena. Specifically, Congress deemed federal regulation to protect the public interest a necessity, but in granting FERC authority over interstate transmission and wholesale sales of electricity Congress also provided that this authority "shall not apply to any other sale of electric energy."
7 0 This and other portions of the FPA created a complex federalist scheme, preserving certain authority previously held by states but encroaching upon some of their regulatory turf. The regulatory regime that emerged impeded FERC's market-based goals and in some cases left substantial regulatory gaps that were supposed to have been filled by the FPA.
Due to the authority reserved to states under the FPA-namely, the power to regulate retail sales -some states effectively blocked federal efforts to make electricity generation and transmission truly competitive, thus occupying an area that FERC, through its rate and transmission-based orders, intended to leave open for competition. For example, because states maintained jurisdiction over the siting of power plants, the determination of whether a power plant should be built, and the retail rates that the plant could charge, states sometimes blocked the construction of new competitive generation that would have supplied both wholesale and retail customers.
7 2 The exit intended by FERC therefore became, against FERC's wishes, only partial exit, creating a market substantially influenced by state forces, many of which impeded competition.
Even in states that embraced competition, problems emerged in the form of regulatory gaps. As Ruhl and Salzman note, Californiafollowing FERC's lead-decided to open up the electricity market for both retail and wholesale generation by requiring monopolistic utilities to divest their generation infrastructure.
7 3 All generation subsequently had to be purchased and sold through a competitive power exchange (PX). 74 All wholesale power sales occurred through the competitive PX market, but as Ruhl and Salzman further observe, utilities purchasing market-based wholesale power still had to sell retail power at a rate capped by the state." So when wholesale sellers (now largely unregulated by FERC and allowed to charge market rates) manipulated PX by, for example, creating artificial power scarcity and inducing high wholesale prices, utilities had to purchase expensive power and sell it at a low rate. When these utilities attempted to remedy the economic harm through lawsuits alleging improper market manipulation under state antitrust law, they found themselves trapped between a rock and a hard place. Federal courts noted that FERC still technically regulated wholesale electricity prices by issuing a permit for utilities to sell at market-based rates.
7 6 Thus, although the rates were determined by market forces, they were officially approved by a federal agency and could not be collaterally challenged through the courts. 77 Under this rule, called the "filed rate" doctrine," the only remedy was to engage in FERC proceedings, 7 9 which took years to complete and did not allow for full recovery of losses. Ultimately, during the disruptive crisis in the California electric power sector, FERC failed in its statutory duties to protect the public interestparticularly in its duty to protect the public from unreasonable electricity rates.
FERC's electricity restructuring initiative demonstrates both the promise and peril of an exit strategy and the failures associated with a regulatory exchange approach that lacks a model allowing for checks on the inevitable failures that accompany exit. It sheds light on the particular federalism challenges that arise when exit occurs within a shared regulatory space, and it makes clear that rarely, if ever, will full exit occur given agencies' ongoing statutory duties. The limits of electricity restructuring also highlight the need for a proactive strategy aimed at anticipating and facilitating hydraulic regulatory exchange -specifically, the need to foresee how states might fill in openings created by federal regulatory transitions, or how the federal government might reenter a regulatory space if it identifies market problems or other challenges. And having anticipated these reactions, discrete "offramp" strategies are likely needed.so These would include carefully designed ex ante plans for exit that incorporate ongoing regulatory protections against market failure and new regulatory gaps, and that also anticipate increased demand for additional regulation by the commission, states, or other governments. Such strategies would better ensure that exit does not compromise an agency's statutory responsibilities, as discussed in the following Section.
B. Difficulties Fulfilling Statutory Duties in the Transition to Markets
The limitations of FERC's electricity restructuring efforts suggest that, if FERC is to avoid creating new regulatory gaps, it needs a clearer, more proactive strategy in approaching its exit from traditional energy regulation. Given the FPA's continued requirement for an assurance of "just and reasonable" rates (previously met through costof-service regulation), 1 FERC's modern market approach must ensure that, in pursuing competitive markets through market-based rates, it does not fall short of its responsibilities to ratepayers. It is likely impossible for an agency to fully predict the pitfalls it will encounter when exiting a particular form of regulation (in this case, conventional rate regulation) and the specific backup authority it must retain to prevent and respond to those pitfalls. These predictive difficulties necessitate a sort of "bottom-up" approach that relies on checks and balances at other levels of government as well as intra-agency exchange to serve as backup insurance in the case of failure. But as this Part discusses, certain problems can be addressed up front to balance exit strategies with statutory duties, and under FERC's electricity restructuring initiative, FERC did not plan for these contingencies as much as it could have.
One of the clearest examples of the challenges of balancing exit and ongoing regulatory duties arose in the context of wholesale contracts for electricity, as addressed by the Supreme Court in Morgan 80. The roadmaps that we propose later in this Article are different from the mapped exit strategies defined by Ruhl and Salzman, in which the government identifies particular thresholds at which parties will or will not be subject to regulation. Ruhl & Salzman, supra note 3, at 1316-19. We envision a more comprehensive plan that would define the ongoing role of regulatory agencies at several levels of government and incorporate clearer consideration of federal agencies' oversight responsibilities under federal statutes-responsibilities from which exit is not an option.
81. 16 U.S.C. § 824d(a) (2012). See supra note 10 for a description of the meaning of "just and reasonable" rates.
Stanley Capital Group v. Public Utility District No. 1 of Snohomish
County.' When FERC attempted to enhance competition in generation prices by abandoning cost-of-service ratemaking for most wholesale sales, the commission retained certain protective strategies. For example, FERC still required each power marketer or generator to obtain FERC approval to charge market-based rates, 8 3 thus ensuring ex ante review of potential anticompetitive problems. But for entities that entered into private long-term contracts to sell power-contracts called power purchase agreements (PPAs) -FERC's role was minimal. A longstanding doctrine developed by the Supreme Court required that FERC presume that these "freely negotiated" rates were just and reasonable under the FPA." Challengers of wholesale rates contained within these contracts could only overcome the presumption by proving to FERC "that the contract seriously harm[ed] the public interest."" Some PPAs negotiated during the California restructuring crisis contained unusually high rates-largely because the alternative rates available through the power exchange were even higher. 86 These PPAs locked power purchasers into these rates for long periods, and the purchasers challenged the rates as unjust and unreasonable, arguing that the presumption should not apply to these PPAs." FERC disagreed and refused to allow contract modification, but the Ninth Circuit agreed with the purchasers, finding that the presumption should not apply because FERC was unable to review the PPAs just after they had been agreed to, and accordingly had lacked the opportunity to determine that the prices in the contracts were not just and reasonable due to "market dysfunctions."' Further, the lower court concluded that even if the presumption did apply, when purchasers-as opposed to sellers-of electricity challenge the prices, the presumption of just and reasonable rates is easier to overcome. 
16 U.S.C. § 824(b).
84. This is known as the "Mobile-Sierra" doctrine. purchasers relief on other grounds; in reviewing the contracts' impact on the public interest, FERC had looked only to whether the prices imposed an excessive burden at the time they went into effect, as opposed to "down the line"-later time periods during which the contract prices, as compared to other prices, looked excessive. 9 0 The Court concluded that FERC should have considered "the disparity between the contract rate and the rates consumers would have paid (but for the contracts) further down the line, when the open market was no longer dysfunctional." 9 1 Further, the Court reasoned that if generators and power marketers were able to lock in a high contract rate for wholesale power as a result of unlawful activity-that is, if there was a direct causal connection between unlawful activity such as market manipulation and the price-then the presumption is inapplicable to that contract."
FERC's failure to address these sorts of problems ex ante, and its initial denial of power purchasers' requests for relief in Morgan Stanley, demonstrates the problems that arose due to the commission's lack of clearly defined strategies for preserving statutorily mandated consumer protections while exiting markets. Although FERC's effort to increase competition in markets was laudable, the commission certainly knew that market manipulation was still a threat-as evidenced by FERC's ongoing requirement that it would individually review each power marketer's and generator's proposal to operate under a market-based tariff (in other words, to charge purchasers whatever the market would bear). 93 But FERC lacked an adequately detailed ex ante plan to address unjust and unreasonable rates that arose from manipulation of competitive markets and the inevitable spillover of these rates into privately negotiated long-term contracts. To date, the U.S. Supreme Court has still not ruled that FERC's market-based rates are consistent with its mandate under the FPA, raising a continuing concern that compliance with the commission's statutory mandate will require it to be vigilant about these kinds of consumer protection concerns. 
III. COMPETITIVE MARKETS, PUBLIC GOODS, AND REGULATORY

EXCHANGE
FERC's efforts to exit conventional rate regulation while also hewing to the commission's ongoing statutory duties produced many legal tensions, as explored in Part II. More recently, as states have addressed issues such as energy reliability and climate change, a new series of conflicts between FERC and the states have emerged. Even where FERC has embraced competitive wholesale energy markets, these private markets often fail to fully address important public goods, such as energy reliability and environmental protections. 94 Stakeholders, including power suppliers, have increasingly sought state assistance to advance these public goods. 95 In this back-and-forth between FERC and the states, regulatory exit is more commonly intergovernmental exchange, and it is a complicated game with multiple players. FERC's market initiatives might, at times, seem to cede some authority to the states, allowing states to fill in potential holes that remain in federal restructuring efforts. Yet sometimes, FERC asserts or reasserts ongoing federal authority through the courts, in the form of federal preemption, in an attempt to better manage intergovernmental exchange. To date, this kind of exchange has been reactive, leading to legal conflict and ad hoc, unprincipled resolution, typically by courts. However, if federal regulators were proactively attentive to hydraulic regulatory exchange in addressing monopoly power in modern energy markets, they would be better positioned to strike a balance between adaptation and flexibility in their exit strategies. 96. We do not mean to suggest here that FERC was wholly inattentive to the likelihood that its regulatory approach would sometimes bump up against the states or to argue that FERC Two recent U.S. Supreme Court cases demonstrate how federal regulators' ad hoc, unprincipled approach to regulatory exchange has produced conflicts due to new forms of state regulation, despite FERC's efforts to exit conventional energy rate regulation. These disputes show how full exit is not something that FERC can easily accomplish, especially where Congress has required that other institutional concerns be balanced, as it did in its effort to close the Attleboro gap in the FPA. 97 These recent disputes also illustrate how the option of FERC creating a wholesale power market that fully preempts state power supply choices has failed on its own terms and is plagued by both legal and policy difficulties. As regulatory approaches to energy markets evolve, FERC and federal courts cannot merely assume that the Attleboro gap will be closed by energy markets, as Order 888's initial power market vision may have hoped. FERC's role as an interstate market regulator provides important guidance to state regulators. FERC can better promote market clarity and meet its statutory goal of mitigating monopolistic abuses in energy markets by defining offramps for states to exit competitive wholesale power market spheresproactively articulating when, and under what conditions, states may pursue their own regulatory objectives outside of the wholesale power market. In this sense, the most difficult issues with modern energy market exit are not about FERC itself exiting competitive markets, as much as they are about FERC allowing states and other institutions to make decisions about power supply outside of energy markets. We argue that this kind of exit by other institutions is best approached and anticipated as a form of hydraulic intergovernmental regulatory exchange-a reactive form of exit by others that federal regulators must facilitate and manage to ensure that it does not produce new forms of market power.
should have predicted the many conflicts that might arise as it asserted or retracted from certain regulatory authority. But we think that greater ex ante attention to some of the most likely conflicts-such as states' desire to regulate generation (including wholesale generation) for environmental purposes could have eased some of the conflict that emerged in the courts. For a discussion of FERC's tendency to avoid close consideration of the environmental impacts (or justifications) for its policies-including in its policies relating to competitive wholesale rates and open access transmission, see Freeman, supra note 94, at 366-71.
97. See supra note 29 and accompanying text.
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A. The Significance of Providing States and Other Institutions Exit Options
FERC's experience with demand response illustrates how a proactive approach to exit strategies is necessary to avoid new regulatory conflicts. Demand response is a practice through which consumers of electricity reduce electricity use in response to higher electricity prices or other signals, such as a request from a utility to reduce demand during periods of peak generation." This type of management of electricity use can substantially reduce electricity prices; for example, if, a utility can structure rates so as to reduce customer energy usage during peak times, it may not be as necessary to draw on expensive new peak generation to satisfy demand for electricity, and demand response provides an energy consumer compensation if it can guarantee this type of valuable service. 99 In another approach that expands (rather than contracts) certain types of federal regulation, FERC has attempted to further enhance competition in wholesale electricity markets-beyond encouraging independent generation through the opening up of transmission lines-by incentivizing entities to bid demand response resources into wholesale electricity markets. For example, companies called "aggregators" can approach numerous electricity consumers and persuade them to agree to reduce their electricity use when called upon to do so; an aggregator can bid this demand response resource into wholesale electricity markets, creating value by reducing the need for certain expensive peak generation within these markets." FERC incentivized this type of practice through several orders, including Order 719, which mandated utilities' acceptance of demand response bids from aggregators, and Order 745, which ensured that demand response bidders would be compensated for the valuable services they were providing. 101 Both orders, however, allowed for a sort of state "veto" by permitting states to block consumers from selling demand purpose of closing regulatory gaps in the regulation of market power is the creation of a relatively flexible regulatory space that recognizes a significant sphere of concurrent federal and state authority. In affirming FERC's authority to regulate demand response prices in the wholesale market, while also recognizing states' authority over retail aspects of demand response, the Court validated a regime that allows the federal government to engage in constrained exit. The Court's decision allowed for considerable reliance on competitive power markets, while also acknowledging the need to regulate the markets in which this competition occurs; moreover, the Court recognized how federal law leaves states considerable leeway to experiment with competitive resources like demand response as they make their own power supply choices.
1 12
B. Managing Hydraulic Exchange with State Regulators
Simply providing states the option to exit the federal system for purposes of experimentation-a common trope of federalism-does not fully capture the complexities of modern regulation, especially in the electric power sector. With cooperative or dynamic federalism emerging as a new norm in energy regulation, 113 in which concurrent spheres of regulation are common, it is important for federal regulators to manage forms of state exit in order to ensure that federal energy market strategies accommodate state policies aimed at ensuring reliable and environmentally responsible approaches to power supply and to reduce (and ideally eliminate) dysfunctional conflict.
One novel strategy FERC has used to help grease the wheels of regulatory exchange without entirely relinquishing its authority over basic substantive policy issues is the state opt out or policy veto. In recognizing FERC's demand response approach as a "program of cooperative federalism," the Court noted that FERC's rules "allow[] any State regulator to prohibit its consumers from making demand response bids in the wholesale market," thus giving states "the means to block whatever 'effective' increases in retail rates demand response programs might be thought to produce." 11 4 This "opt out" or "veto" option would appear to envision FERC setting basic expectations for demand response resources in wholesale markets while still allowing state regulators an opportunity to experiment with a wide range of complementary approaches to power supply that promote energy conservation and also protect retail customers. Because states retain authority over retail rates, which are fundamental to retail customer demand response, states have been able to pursue a diverse range of policy experiments with energy conservation and efficiency. This "bottom-up" approach has allowed demand response resources to develop while also enabling markets and regulators (both federal and state) to learn about the viability of various retail customer demand response initiatives. The Court did not reason that the state veto option (providing each state its own "offramp" from federal market policies) is required by the FPA or necessary to support any federal regulation of state barriers to demand response as a practice affecting wholesale markets. Still, the Court considered the state veto option an important component of FERC's demand response rules that helped to soften the impact of an expansion of federal regulatory authority over demand response pricing while also recognizing a continued state role over power supply.
We think that the notion of a state veto over energy resource participation in federal power markets is a powerful tool for federal regulators in approaching other issues where states are experimenting with policies regarding power supply decisions. By permitting retail customers, who are subject to state jurisdiction, to essentially circumvent state jurisdiction and opt for participation in competitive wholesale markets instead-unless a state has prohibited this outright-FERC empowered customers themselves to make the decision to exit traditional forms of state regulation and to participate in new demand response markets. The kind of veto option helped mitigate market power and supported state buy-in by allowing states to prohibit retail customers from participating in these federally run demand response markets, thus choosing to exit FERC's market policies.
Much of the regulatory veto literature tends to cast a wary eye on vetoes as creating holdout problems, and indeed, the veto has some important limitations, which are flagged below. However, partial exit from a regulatory task-here requiring participation in demand 114. EPSA, 136 S. Ct. at 779-80.
[Vol. 67:1687response markets-can allow other institutions (such as states) some meaningful input in policies that help to mitigate market power. The state veto option over demand response appears to have been a key proactive measure taken in FERC's effort to partially exit regulated wholesale markets and further encourage competition in these markets. States are often considered to be laboratories of democracy, 1 but federal regulators themselves can learn from the diversity of different states' approaches. 116 As important, having some buy-in from states as partners can also help federal regulators mediate the hydraulics of regulatory exchange in a manner that avoids outright preemption and also minimizes the risk of regulatory backlash from states. This is not the first time that FERC has given states options about how they wish to participate in interstate energy markets as a way of getting more buy-in from them and learning from their experiments. Through an earlier series of orders, FERC incentivized utilities to hand over control of their transmission lines to regional organizations, 117 and most recently, FERC required states and the utilities regulated by states to engage in regional planning to address the need for new electricity transmission lines."' In a field like energy law, in which the federal government and states operate within a shared, sometimes ambiguous, and often contested 119 jurisdictional space, incorporating these kinds of vetoes into exit from certain forms of regulation can serve as the type of compromise that allows for effective partial exit with continued, limited federal oversight and state buy-in.
This veto option powerfully demonstrates the importance of FERC's anticipation of concurrent state regulation in its market initiatives. But the FPA's federalism balance also presents complicated new issues not fully addressed by the veto option crafted by FERC- specifically, to what extent can state regulators "exit" or opt out of interstate energy markets in ways that promote new forms of monopolistic abuses or impede FERC's goal of enhancing competition in energy markets? To what extent can state exit be inconsistent with the FPA's aim of closing the Attleboro gap in the regulation of energy markets?
Without doubt, there are instances where reactive regulatory exchange has facilitated continued monopolization of energy supply and parochial forms of protectionism, which has likely helped to sustain higher electricity prices. For example, in the context of transmission planning, though FERC has solicited input from states, states still may choose the type of planning process involved and design this process. As some commenters have observed, this allows some states to essentially avoid regional planning and largely maintain the status quo.1
2 0 Yet the FPA recognizes that there must be some limit on how far a state can go when it wishes to opt out of federal market policies aimed at mitigating market power. For example, it would seem that no state can outright prohibit a power supplier with market power from selling into the wholesale market, as this would encroach on FERC's jurisdiction to mitigate monopolistic abuses in the wholesale power market. Some states have come perilously close to this kind of encroachment by narrowly construing their jurisdiction over the construction of power plants that produce both retail and wholesale electricity. For example, Florida's Supreme Court has held that its siting statute, which requires a need finding prior to building a new power plant, does not allow the construction of a plant by an out-ofstate developer that would have sold some of its electricity to customers in Florida but might have potentially sold additional wholesale electricity across state lines.1 2 1 Similarly, in the approval of new electric power transmission lines, some states favor in-state or incumbent utilities in the approval process. 22 Perhaps the ultimate solution to these problems is for FERC to preempt all protectionist state initiatives that promote monopolistic discrimination in wholesale power markets.1 2 ' However, short of a controversial (and legally 120. See, e.g., Welton, supra note 66, at 461-62 (noting that regional and local planners are only making "vague promises" with respect to certain Order No. 1000 directives).
121. Tampa Elec. Co. v. Garcia, 767 So. 123. See supra note 9 and accompanying text. This approach presents some important federalism tradeoffs: It would turn a cooperative federalism program into a unitary preemption questionable) assertion of preemptive authority over all state regulation of power generation, the veto option has allowed ambitious federal policies that help open up markets to mitigate market power and reduce electricity prices without limiting state experimentation. Veto likely will offer similar promise in emerging areas of energy law such as energy storage, where jurisdictional space is once again quite uncertain.
2 4
Even if states do not exit federal regulatory market power mitigation approaches outright, as FERC has transitioned to competitive interstate markets, energy industry stakeholders increasingly are looking to states and other institutions to provide for important public goods that these markets leave unaddressed. At some level, these new forms of state intervention may interfere with pricing signals in competitive markets, and some calls for preemption of states' reactive exit have focused on whether the incentives or subsidies interfere with or impact a wholesale rate. 125 However, these state initiatives can also help to produce undersupplied public goods and can mitigate market power by removing barriers to entry and promoting new forms of power supply. In this sense, we think that an understanding of exit aimed at mitigating market power in electric power supply can help to elucidate why it is important for courts and FERC to give states considerable leeway to adopt their own reactive forms of exit, rather than preempt them outright,
The relief (or exit) from FERC-regulated competitive energy markets. Hughes held that a Maryland scheme to compensate the construction of new natural gas plants to improve customer reliability is preempted under the FPA. 127 Perceiving the regional market incentives in PJM (a regional market in which Maryland utilities voluntarily participate) as insufficient to incentivize new construction within its borders, Maryland enacted a scheme whereby gas power plant owners would be compensated with a fixed revenue stream for capacity that cleared the relevant market. 128 In other words, compensation was designed to provide more revenue for the plant's owners than they would have received in PJM's capacity market, which FERC had approved. 130 Under the FPA, "FERC has approved" the regional "capacity auction as the sole [rate setting] mechanism for sales of capacity" in order to mitigate market power in the region, and, pursuant to PJM's auction, FERC "has deemed the clearing price per se just and reasonable." 1 31 Given this comprehensive measure to mitigate market power in the capacity market, Maryland was thus preempted from adopting a plan for new power generation that provided subsidies that, in effect, set a different wholesale price by guaranteeing a select power generator a rate through a 20 yearcontract with the state's incumbent utilities.
132
This kind of arrangement interfered with FERC's effort to address market power through the capacity market, particularly given that Maryland had authorized its utilities to participate in a FERC-approved wholesale energy supply market and to price and compensate capacity on this basis, rather than in some other manner. The emphasis on whether someone-the federal government or the state-is mitigating market power seems important in the Hughes context, as states can still opt to not participate in regional energy markets and to address market power issues themselves through conventional rate regulation. In this sense, states continue to hold a stealth exit option of their own-one that allows them to pursue reliability goals, like Maryland's, and other values that wholesale markets do not sufficiently price, such as enhancing reliance on lowcarbon power. Traditionally regulated states such as Georgia and South Carolina offer significant subsidies for new nuclear and carbon capture projects, without running into any preemption challenge under federal law; these incentives are not likely to be invalidated on preemption grounds because states in the southeastern United States do not operate within competitive wholesale markets like PJM, nor have they restructured at the retail level.
139 Unlike Maryland, therefore, these states have retained their full authority to decide what values to pursue and compensate, while also continuing to protect consumers. Although wholesale costs must be carried forward into state rate-making proceedings, 4 0 these states still retain the authority to set each utility's return on investment. Moreover, the wholesale costs in these states are not derived from competitive auctions, but rather from bilateral contracts.
1 4 ' In these states, therefore, providing compensation for the costs of power project construction does not "second-guess" or " remains solidly within the wheelhouse of state regulators and is not priced in the interstate wholesale market. 143 Too broad of a reading of Hughes could thus create hydraulic incentives for states to re-regulate as they address the social project of grid decarbonization.
For the remaining two-thirds of the United States, wholesale electricity sales occur within organized competitive markets such as PJM, which are more comprehensively regulated through FERC's approval and oversight of regional market tariffs. 1 " In these areas, we believe that the application of Hughes to state incentives and policies must be approached with attention to the purpose behind the state intervention, as well as its impact on market power. Absent any effective market price on carbon such as a national carbon tax, regional initiatives, including PJM's capacity market, fail entirely to price the carbon attributes of various sources of energy. 145 As Justice Ginsburg wrote for the Hughes majority, "We reject Maryland's program only because it disregards an interstate wholesale rate required by FERC." 146 This would appear to leave states-even those in organized regional markets-considerable flexibility to adopt power supply incentives and subsidies that advance other values beyond what is reflected in FERC-approved market prices.1 47 Even if FERC-approved regional energy markets envision wholesale prices being set in a certain manner, state regulatory measures that aim to promote clean forms of power generation -especially those with fewer carbon emissionsmay therefore be able to coexist with FERC's regulation of wholesale power markets, as long as they do not enhance market power. The basic preemption concern of Hughes should only really come into to 143 . Even where, as in PJM, capacity markets provide some reliability pricing in the wholesale market, it is not clear that they provide a perfect market valuation of reliability values associated with different energy resources. The American Public Power Association, for example, has highlighted how long-term contracts provide a superior way of promoting reliability in comparison to capacity markets, and how capacity markets can result in different reliability pricing based on how a state chooses to address its retail market. play where the state incentives or subsidies are presenting a market power problem that facilitate discrimination in bulk power pricing, which is within the scope of FERC's authority to regulate just and reasonable pricing.1 Such a reading of Hughes leaves states considerable space to fill in public good gaps that FERC-regulated interstate power markets do not address, so long as states do not themselves produce new wholesale market power problems. As Hughes reminds us, such efforts cannot be motivated by or target a FERC-approved pricing scheme designed to mitigate market power in wholesale energy sales, such as the capacity market operated by PJM. But to the extent that state regulators adopt incentives or subsidies that take aim at legitimate regulatory objectives, such as reliability or environmental protection, without targeting federal pricing efforts aimed at mitigating market power, state regulators are exercising legitimate control over power generation policies. It is thus consistent with Hughes's preemption analysis for states to compensate energy resources differently, even through subsidies.
Consistent with this approach, to date federal courts have recognized that states retain considerable leeway to pursue their own regulatory policies so long as their subsidies do not aim directly at wholesale prices. One post-Hughes challenge targeted the N.Y. Public Service Commission (NYPSC) Clean Energy Standard, which, among other things, compensates upstate merchant nuclear power plants for the social cost of carbon that their electricity generation avoids. 149 This Zero Emission Credit approach provides nuclear plant operators payments equivalent to the social cost of carbon (with small adjustments) for the first two-year period of the Credit. 5 0 To the extent that this approach does not limit wholesale market participation or calculate incentives based on the wholesale price of energy, it would appear to fall on the "safe" side of Hughes. The NYPSC was careful to note that it was not setting a price floor for nuclear power, and that any adjustments to prices are for purposes of consumer protection."' 1 In later years, though, there are some price adjustments for wholesale energy and capacity market revenuesl 5 2 that would seem to face uncertainty under an expansive reading of Hughes's preemption analysis.
153 Despite these legal concerns, a federal district court rejected a preemption challenge to the New York Zero Emission Credit, noting that the challengers failed to distinguish the program from renewable energy credits that FERC had approved under the FPA.
154 A challenge to a similar Illinois program providing for zero emission credits based on carbon price (featuring discounts based on wholesale prices to protect consumers) was also rejected on the grounds that it is not inconsistent with any existing FERC policy."
The ultimate outcome of these disputes surrounding state subsidies remains uncertain as the issue is appealed, but we believe that evaluating them with respect to their impacts on wholesale market power mitigation would leave states considerable, but not unlimited, leeway to address grid decarbonization, even in FERC-regulated, organized markets. States can exit regional markets entirely to the extent that they refuse to participate in coordinated markets and continue to set retail rates, though they still must pass through reasonable wholesale power purchase costs. Even when a state's utilities participate in FERC-regulated regional markets, under the recent readings of Hughes, states could also opt to provide public goods that FERC has not priced in its general market policies or in market despite their high costs relative to alternatives such as natural gas and renewable energy sources. tariffs that it has approved, so long as they do not undermine a FERC's market power mitigation efforts. On this view, it would be permissible for these state subsidies to influence wholesale prices to some degree (as does every form of state regulation), so long as states neither condition the subsidies on a supplier's participation in wholesale power markets, nor base the subsidies solely on a competitive wholesale price aimed at mitigating market power. The key inquiry is not whether a subsidy merely interferes with a market price in the wholesale market; rather, it is whether the subsidy promotes market power in a manner that conflicts with federal initiatives to mitigate market power through interstate power markets. Ultimately, answering this kind of question to favor preemption of a state initiative aimed at power supply would require FERC to make a finding that discrimination exists in wholesale markets, which will depend on the characteristics of different energy resources as well as regional markets.
With ongoing litigation, there remains uncertainty for states wishing to pursue particular policies, including incentives and subsidies to promote clean energy. Courts may never be able to eliminate all of this uncertainty, as no jurisdictional test can resolve every fact 116 scenario.
Nevertheless, FERC can help to reduce some of the uncertainty with its own policies by clarifying which FERC approvals are aimed at mitigating market power and also clarifying when the commission intends for states to continue to adopt their own initiatives to address discrimination in power supply markets. For example, FERC could adopt guidelines that identify forms of states' existing market power mitigation approaches or those that, as a policy matter, FERC considers most desirable. By providing greater clarity, FERC could better anticipate and manage the pressures for regulatory exchange as states pursue their own market power mitigation and grid decarbonization initiatives through reactive forms of exit from wholesale markets.
FERC could encourage hydraulic regulatory exchange by clarifying that wholesale market prices are not the exclusive gauge by which state initiatives will be judged. The recent federal district court decision rejecting a preemption challenge to Illinois's incentives for zero enission energy resources reasoned that there was no conflict with existing FERC policies, even though these might impact wholesale prices."' FERC's promotion of wholesale markets was designed to mitigate market power in power supply, but because it also leaves both power supply decisions and retail rates to states, it is important to recognize how the regulatory gaps (first identified in Attleboro) that motivated adoption of the FPA abound in modern wholesale markets. As with demand response, FERC would appear to have a range of options that allows for sharing lanes with state regulators as they find new ways to incentivize clean energy resources: Namely, it can recognize acceptable forms of state hydraulic exchange-perhaps through the option of a policy statement identifying permissible forms of state subsidies-while also encouraging states to participate in wholesale markets as partners in mitigating market power. Absent some proactive approach by FERC, however, it would appear that states seeking to address problems not priced into wholesale power markets such as climate change continue to retain some significant "exit" options of their own-that is, the ability to opt out of fully competitive markets envisioned by FERC. For example, states substantially influence the types of new generation built through renewable portfolio standards (RPS), which require a certain percentage or amount of retail electricity to come from renewable sources. This sort of mandate for retail generation can impact the types of generation built to serve both wholesale and retail customers and is unlikely to present any market power problem at all. 158 At least in the energy context, exit is not a one-way strategy that federal regulators monopolize. Framing state responses as examples of hydraulic exchange is important if regulators are to be attentive to the potential for regulatory gaps in mitigating market power in wholesale power supply markets. Because of the cooperative federalism design of the FPA, states and market participants have exit options too, and federal regulators need to design their own exit strategies with this possibility in mind.
CONCLUSION
Our case study of FERC's effort to exit traditionally regulated energy markets shows that, at some level, there are both legal and 158. RPS affect utility decisions in terms of which type of generation to build in part because compliance with RPS is achieved through the generation of a "renewable energy credit" (REC). See Felix Mormann, Clean Energy Federalism, 67 FLA. L. REv. 1621, 1631 (2015) (noting that "[i]ndependent power producers can sell their RECs to utilities to earn a premium on top of their income from power sales in the wholesale electricity market").
political economy limits on how far federal regulators can go in exiting conventional energy regulation aimed at addressing market power. At some basic level, the law requires continued regulatory vigilance over pricing arrangements or other initiatives that promote market power, so pure exit typically is not a strategy available to federal regulators, and intra-agency exchange-in which deregulation in one sphere accompanies enhanced regulation in another-is often the norm. Moreover, given the complex federalism backdrop of utility regulation, which creates another constraint on pure exit, the forms of exit that occur in energy law look much more like regulatory exchange, adding further nuance to adaptive exit. Federal regulators operating in such a context generally cannot exit conventional regulation without expecting hydraulic reactions by other institutions that can step in with their own substitute initiatives to provide the public goods formerly provided through federal regulation. The FPA would appear to allow states substantial leeway where FERC is not already regulating an activity, but FERC also needs to monitor these reactions to ensure that they do not create new forms of market power.
Unlike the Endangered Species Act-the rich point of departure for Ruhl & Salzman's insightful assessment of regulatory exit-not all federal statutes allow agencies leeway to fully exit their traditional regulatory missions. 1 5 9 Cooperative federalism" statutes such as the FPA-which recognize institutions with overlapping regulatory authority-may be poor candidates for pure exit, though they may allow constrained forms of exit for some regulatory tasks. Study of the transition to competitive energy markets as a form of exit also underscores the significance of paying attention to hydraulic regulatory exchange during regulatory transitions, including efforts to exit conventional regulation. As the potential for regulatory overlap expands, one agency's exit strategies will create new pressures for other institutions, such as states and regional transmission organizations, to intervene. Regulators operating under statutes that recognize shared jurisdictional areas therefore need to anticipate and facilitate regulatory exchange in their exit strategies, and acknowledge how exchange connects to their statutory constraints and regulatory objectives. This is not a new problem, and it is certainly not unique to 159. See Ruhi & Salzman, supra note 3, at 1319 ("A rare example among regulatory statutes, the very purpose of the [Endangered Species Act] is to put itself out of business by promoting the recovery of listed species to the point of justifying delisting.").
160. Again, we use cooperative federalism in the loose sense. See supra note 9.
energy law. Professor William Buzbee, for example, has recognized how some environmental statutes can create new forms of regulatory gaps that are at odds with their goals."' 1 Complex and overlapping jurisdiction may heighten the need for agency initiatives that anticipate and facilitate regulatory exchange as a pragmatic solution to better manage other institutions. We think that mechanisms such as a veto, which engages other institutions (namely states) in federal exit initiatives, is one way to help create a balance between entrenchment and flexibility in regulatory exchange. And the experience of energy regulation with this approach shows some promise in striking such a balance-and that, in the context of statutes such as the FPA, which are aimed at filling regulatory gaps, addressing or anticipating hydraulic regulatory exchange may even be required as a way of mitigating market power in energy supply.
In adopting regulatory exchange strategies, agencies must also be mindful of how overlapping regulators can create new market power problems. Regulatory exchange might encourage dysfunctional behaviors -such as selective disclosure of information or lobbying by private entities-and it could lead to protectionism or dysfunctional clashes between different regulators. These are certainly risks, though a failure to acknowledge exchange in exit strategies increases the risks of strategic disclosure, lobbying, or dysfunctional competition for regulation. In addition, at some level, giving other institutions too much of a voice can be obstructive or could lead to situations in which other institutions overwhelmingly reject the approach of federal regulators. This is something that might be managed to the extent that federal regulators give other institutions a voice through mechanisms such as a veto and use this as an information-gathering device that allows the federal government to learn from these experiences, influencing the course of federal policies in the future. For example, FERC has done this with demand responsel62 and in its approach to transmission planning, which requires regional energy market operators to take into account state public policy objectives including renewable power requirements in planning for new transmission facilities. 163 In this sense, hydraulic regulatory exchange thus not only gives a voice to other institutions but produces valuable information for federal regulators, as well as markets, that can help in mitigating market power. Ruhl and Salzman are correct to warn against pure exit as a way of dismantling energy regulation and to recommend adaptive exit as a strategy for energy markets." Ultimately, however, we might question whether the regulatory transition in energy markets is a form of exit at all. Energy markets were created for an interventionist reason-to mitigate market power-and need regulation to succeed. Exit from traditional regulation might be justified where it works to mitigate market power, but in other contexts exit may not be consistent with the goals of modern energy markets. Importantly too, the notion that there is a single regulator in modern energy markets is a myth. Exiting one evil can readily open up the possibility of another one, including the possibilities for new forms of exit that (often unintentionally) increase rather than mitigate market power. As federal agencies exit some of their traditional regulatory tasks, they must also devise strategies to strike a new regulatory balance as stakeholders demand new forms of regulation to fill in the void. At bottom, hydraulic regulatory exchange in the context of the federal transition to competitive energy markets shows how some government decisions that can be described as regulatory exit are nothing more than decisions to shuffle primary regulatory authority between different institutions who have comparative advantages and disadvantages in addressing market power in energy supply. Perhaps they should be approached as such.
processes that "identify and evaluate transmission needs driven by relevant Public Policy Requirements").
164. Ruhl & Salzman, supra 3, at 1321-22.
